IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KONG ZHEN CHEN : CRI M NAL ACTI ON
Petiti oner, : NO. 01-787
V.

UNI TED STATES OF AMERI CA,
Respondent .

NEWCOMVER, S. J. July 27, 2005

MVEMORANDUM AND ORDER

Presently before the Court is Petitioner’s Mtion under
28 U.S.C. 8 2255 to Vacate, Set Aside, or Correct Sentence. For
the reasons set forth below, said Motion is denied. An
appropriate order foll ows.

| . FACTUAL AND PROCEDURAL BACKGROUND

On Novenber 29, 2001, Yi Kai Li asked Mei Zhu Zheng,
Petitioner’s girlfriend, if he could borrow $1,000 to continue
ganbling after he | ost noney at the Tropicana Casino in Atlantic
Cty, New Jersey. (Tr. 4/16/02 at 13). Zheng then contacted
Petitioner who then net Li at the casino and asked Li to foll ow
himto his apartnent for the noney. (Tr. 14/16/02 at 15). Once
at Petitioner’s apartnent, Petitioner inforned Li he woul d not
| oan him $1, 000 because of $18,600 in previous debt which has
gone unpaid; Li denied ow ng any noney. (Tr. 4/16/02 at 17).
Petitioner contacted Li’s son and stated that if he did not
receive the anount in dispute by 10:00 p.m the next day, he

woul d take Li to New York where he would be beaten to death or



sonet hi ng worse woul d happen. (Tr. 4/16/02 at 25). In
Petitioner’s apartnent, Petitioner repeatedly hit Li in front of
co-defendants, Zheng and Lin. (Tr. 4/16/02 at 27-29).

Late on Novenber 30, 2001, FBI agents acconpanied Li’s son
to meet Petitioner on the Atlantic Gty boardwal k. (Tr. 4/17/02
at 72-73, 116). At approximately 3:00 a.m on Decenber 1, 2001,
Petitioner, Lin, and Zheng were arrested by the FBI. (Tr. 4/17/02
at 73-76, 117-118).

On April 3, 2003, this Court entered judgnent agai nst
Petitioner for all four counts with which the Governnment charged
him conspiracy to commt hostage taking and hostage taking in
violation of 18 U S.C. §8 1203 (Counts One and Two) and conspiracy
to comuni cate and conmuni cation in interstate comerce a denmand
for ransomfor the release of a ki dnapped person in violation of
18 U.S.C. 88 875(a) and 371 (Counts Three and Four). Zheng was
acquitted on all counts, and Lin was found guilty of counts one
and two only. This Court sentenced Petitioner to 168 nonths
i nprisonnment, a termof supervised release of five years, a fine
of $500, and a special assessnent of $400.

On April 7, 2003, Petitioner directly appeal ed his
conviction, and the Court of Appeals affirmed the judgnent of
this Court. On May 5, 2005, Petitioner initiated a collateral
attack by filing a notion under 28 U.S.C. 8§ 2255 based on the

Suprene Court’s recent decision in United States v. Booker, 125




S.C. 738 (2005) and alleging ineffectiveness of counsel.

1. DI SCUSSI ON

A. Booker Does Not Apply Retroactively on Coll ateral
Attack

The Booker holding no longer requiring the strict
application of the Federal Sentencing Guidelines does not apply

retroactively on collateral attack. See Lloyd v. United States,

No. 04-3549, 2005 U.S. App. LEXIS 8699, at *1 (3d Cir. My 17,
2005) (concl udi ng that Booker does not apply retroactively to
initial nmotions under 8§ 2255 where judgnent was final as of
January 12, 2005, the date Booker issued). While Petitioner’s
8§ 2255 Motion was tinely filed, he may not rai se a Booker claim
in this Mtion because he failed to raise it on direct appeal.
In Petitioner’s Reply to the Governnent’s Answer, he all eged
he did not raise Booker as a substantive claim but as an
i neffectiveness of counsel claim Cearly, Petitioner’s counsel
could not have rai sed Booker before it was deci ded.
Additionally, the Third Crcuit has found Apprendi inapplicable
to sentence reduction argunents because it is unrelated to
nmodi fications made to the Federal Sentencing Guidelines. See

United States v. McBride 283 F.3d 612, 616 (3d G r. 2002).

Therefore, counsel was not ineffective with respect to Booker for

t he sane reasons articul ated bel ow.



B. Counsel Has Not Viol ated Petitioner’s Sixth Amendnent
Right to Effective Assistance of Counsel.

Petitioner has not met his burden of proof under the two-

step analysis set forth in Strickland v. Washi ngton. 466 U. S. 668

(1984). In order to overturn Petitioner’s conviction on

i neffective assistance of counsel grounds, he must prove by a
preponder ance of evidence (1) counsel’s deficient

per f or mance—bel ow an objectively reasonabl e standard and (2)
sufficient prejudice prevented a reliable result. See id. at
702. Petitioner raises the following grounds for his ineffective
assi stance of counsel claim (1) failure to sever Petitioner’s
case from co-defendant, Zheng; (2) introducing evidence of good
character when Petitioner had conviction for a crinme of violence;
(3) opening door for Governnent introduction of evidence that
Petitioner was a | oan shark; and (4) |ack of proper curative
instruction for prior bad acts. Because Petitioner cannot

satisfy Strickland for any of the above-nentioned grounds, his

conviction may not be overturned as a result of ineffective
assi stance of counsel.
1. Petitioner’s Counsel Did Not Provide Ineffective
Assi stance For Failure to Sever Petitioner’s Case From
Mei Zhu Zheng’s Case.
In order to prove his counsel’s ineffective assistance,
Petitioner nust display that counsel’s decision not to file a

notion to sever Petitioner and Zheng' s cases devi ated from

obj ectively reasonabl e assi stance of counsel. See Strickland,

4



466 U.S. at 687. Petitioner counsel’s decision not to file a
nmotion to sever can be classified as a strategi c choi ce because
“a court nust indulge a strong presunption that counsel’s conduct
falls within the wi de range of reasonabl e professiona
assistance.” |d. at 694. |If this Court alternatively found
Petitioner overcane this strong presunption in favor of counsel’s
obj ecti ve reasonabl eness, he still cannot neet the second el enent

of Strickland, that his attorney’s conduct resulted in a

sufficient prejudice which prevented a reliable result.

Petitioner’s primary concern with his attorney’s decision
not to file a notion to sever pertains to prejudi ce which may
result fromprior donestic issues between Petitioner and co-
defendant, girlfriend brought to light at trial. However, this
Court stated in its instructions to the jury, “You nmay not
consi der evidence that a defendant may have commtted an act at
one tinme or on one occasion to determ ne that a defendant acted
in conformty with that act in this case.” (Tr. 4/18/02 at 72).
Therefore, even if prejudice resulted from Zheng’s defense, this
Court properly instructed the jury to ignore such evidence for
t he purposes of Petitioner’s crimnal liability. Moreover,
pursuant to FED R CGv. P. 21, it is within the Court’s
“discretion to sever parties or clains that have been inproperly

joined.” Klinmaski v. Parexel Int’l, No. 05-298, 2005 U. S. D st.

LEXI S 6403, at *6 (E. D. Pa. April 4, 2005). Accordingly,



because notions to sever are granted at the Court’s discretion
and granting such a notion would not deprive a reliable result,
trial counsel’s strategic decision not to file a notion to sever

does not rise to ineffective assi stance.

2. Petitioner’s Counsel Did Not Provide | neffective
Assi stance For [Introducing Evidence of Petitioner’s
Good Char act er

Petitioner’s attorney was permtted by the Federal Rul es of
Evi dence to introduce evidence of his good character. See FED
R EviD. 404(a)(1). Petitioner’s prior assault conviction
provi ded by Zheng' s attorney at cross-exam nation (Tr. 4/18/02 at
44) was admi ssible for purposes of establishing Zheng' s notive
and intent provided the Court instructs the jury on its duty to
consi der such character evidence with all other evidence to
det erm ne whet her the Governnment has proven its charge beyond a

reasonabl e doubt. See United States v. Chen, No. 03-1982, slip.

op. at 7-8 (3d GCir. July 16, 2004); FEDR EvID. 404(b); United

States v. Spangler, 838 F.2d 85, 86-87 (3d Gr. 1988). As the

Court of Appeals for the Third Circuit has already found, the

character evidence introduced by Petitioner’s counsel was

properly admtted by this Court. See United States v. Chen, No.
03-1982, slip. Op. at 6 (3d Gr. July 16, 2004). After
revisiting this issue de novo, the Court agrees with the Third

Crcuit’s ruling.



3. Petitioner’s Counsel D d Not Provide |Ineffective
Assi stance Wien She | ntroduced Evidence that Petitioner
was a ‘Loan Shark’
I n addressing Petitioner’s claimthat his counsel was
ineffective for initiating testinony about his ‘loan shark’
busi ness, such a subject was inevitable on cross-exam nation
because the Li, the first witness, testified on direct
exam nation that Petitioner charged himinterest rates of ten
percent per day thereby establishing behavior consistent with the
‘“loan shark’ business (Tr. 4/16/02 at 8). Therefore, the
strategi c decision of Petitioner’s counsel to bring up the ‘Il oan
shark’ issue on direct exam nation falls squarely within an
obj ectively reasonabl e standard and did not additionally
prej udi ce the outconme of this case.
4. Petitioner’s Counsel D d Not Provide |Ineffective
Assi stance For Lack of Proper Curative |Instruction For
Prior Bad Acts.
Wth respect to Petitioner’s claimfor |ack of proper
curative instruction for prior bad acts, this Court need not
i ssue curative instructions in the absence of error. See Brown
v. Payton, 125 S. C. 1432, 1441 (2005). Because this Court
properly instructed the jury on the controlling | ans of evidence,
curative instruction is irrelevant. Accordingly, because
Petitioner’'s ineffective assistance of counsel clains are w thout
merit and because Booker does not apply retroactively on

collateral attack, the instant 8 2255 Mdtion nust be deni ed.

An appropriate order foll ows.



IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

KONG ZHEN CHEN : CRI M NAL ACTI ON
Petiti oner, : NO. 01-787
V.

UNI TED STATES OF AMERI CA,
Respondent .

ORDER
AND NOW this 27th day of July, 2005, upon
consideration of Petitioner’s Mdtion under 28 U S.C. § 2255 to
Vacate, Set Aside, or Correct Sentence (Doc. 120), the
Governnment’ s Response, and Chen’s Reply, it is hereby ORDERED
that said Motion is DENTED. It is further ORDERED that a

certificate of appealability shall not issue.

AND I'T I S SO ORDERED.

S/ darence C. Newconer
United States District Judge




